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1. I am Director, Opportunity Management Center for

Business Communications Services for American Telephone and

Telegraph Company ("AT&T"). I am responsible for the strategic

pricing of AT&T's network services. My responsibilities include

managing the collection and assessment of information about

offerings by AT&T's competitors to business customers, and the

development of AT&T's responses to such offerings. In this

capacity, I have become thoroughly familiar with the vigorous

competition between AT&T and its interexchange competitors,

including MCI and Sprint, for the provision of service to large

business customers, and with the competitive harm to AT&T caused

by the refusal of AT&T's competitors to file many of their rates.

2. I make this declaration in support of AT&T's

Application for Stay Pending Appellate Review of the FCC's recent

Order, which permits AT&T's competitors to avoid the ratefiling

requirements of the Communications Act by filing tariffs

containing only a range of rates, but not stating the specific

rates they charge. In this declaration, I present evidence which

demonstrates (a) that despite numerous decisions establishing the

unlawfulness of such conduct, AT&T's competitors, including

Sprint and MCI, have provided service to many customers at rates

that are not published in, and cannot be ascertained from, their

filed tariffs, (b) that these carriers' failure to file their

rates, and related terms and conditions, for all their services

has injured AT&T and placed it at a severe competitive

disadvantage, (c) that the FCC's Range Tariff Order would permit
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carriers who compete with AT&T to continue or reestablish that

practice, and Cd) that the injury AT&T will suffer if the Range

Tariff Order is not stayed may not be fully compensable by a

future legal action for damages.

3. Knowledge of the rates, and related terms and

conditions, at which competitors are offering service is

invaluable to any carrier in structuring and negotiating the

sales of its own offerings. Because AT&T publishes all its

rates, and all the terms and conditions affecting those rates, in

tariffs filed with the FCC, AT&T's competitors have ready access

to the full range of information on AT&T's offerings. AT&T, in

contrast, has not had any comparable source of information on

many of its competitors' offerings.

4. For example, Sprint has engaged in a long

standing practice of providing customers, including large

business customers, with services at rates which are not

specified in any tariff, and prohibiting its customers from

disclosing its secret rates to third parties. sprint, in fact,

continues to engage in such conduct to this day.

5. In particular, Sprint provides to many of its

customers, including its largest business customers, certain

services, which it calls "bulk service agreements," for which it

has failed to file its rates, both in the past and continuing to

the present. Sprint's tariffs do not specify any rates or rate

structure for these "bulk service agreements," but instead merely

state that Sprint may provide volume or promotional discounts "of

up to 10% or greater" off its tariffed rates. This language, on
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its face, authorizes discounts of anywhere from 0% to 100%, with

no indication of what level of discount, or for that matter what

rate structure, Sprint in fact provides any customer. Another

section of Sprint's tariff indicates that Sprint will offer state

governments, as well as state and private universities,

completely unspecified volume discounts which are "based on

aggregate volumes and will vary by rate period." rn other words,

the terms of Sprint's tariff ensure that no actual rates, or

terms and conditions of service affecting those rates, can be

ascertained from it.

6. Similarly, Mcr provides to many of its customers,

inclUding its largest business customers, certain services, which

it calls "specialized customer arrangements," for which it has in

the past failed to file its rates. Mcr has also entered into

non-disclosure agreements with those customers prohibiting them

from revealing the rates and terms under which they receive Mcr's

service.

7. Prior to January of 1993, Mcr filed no tariffs at

all describing the rates charged for its "specialized customers

arrangements." After that date, and in response to a decision of

the court of Appeals, Mcr made minor modifications to its tariff

and included a section on "specialized customer arrangements."

That section, however, was meaningless; it was impossible to

determine from that section what rates and rate structures Mcr

was actually applying to any customer. The section contained

several provisions which ensured that no actual rates, or terms

and conditions of service affecting those rates, could be
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ascertained from it, such as a provision expressly authorizing it

to "waive[] [unspecified] tariffed charges."

8. MCI only ceased these practices, and began filing

tariffs specifying all of its rates, after the united states

District court ordered it to comply with its ratefiling

requirements.

9. Many of AT&Tls competitors in addition to MCI and

Sprint provide services at untariffed rates. In particular,

several of AT&Tls competitors, including LDDS Communications,

Inc., and Cable & Wireless Communications, Inc., have filed

tariffs which state only "maximuml' rates, but do not even claim

to specify the actual rates charged for their services. Another

competitor, Metromedia communications Corporation, has filed

tariffs whose provisions permit it to "offer discounts of up to

25% off selected rates and • • • waive installation charges

appearing in this tariff, I' without any means of ascertaining the

actual discount provided any customer, or even the circumstances

in which a discount will be provided.

10. The above-described practice of AT&T's competitors

of refusing to file tariffs from which all of their rates, and

related terms and conditions, can be ascertained continues to the

present. In fact, many of AT&T's competitors have failed to file

all of their rates even in the wake of numerous jUdicial

decisions holding such conduct to be unlawful under the

Communications Act, including the two recent decisions of the

Court of Appeals holding unequivocally that all carriers must

file all of their rates, and that the FCC cannot excuse carriers
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from that obligation. Sprint, for example, has left in place to

the present its tariff permitting it to give unlimited, and

unspecified, discounts. Cable and Wireless filed tariffs in

February of 1993 which state only maximum rates, but do not

specify rates actually charged. And as stated above, MCl

originally filed tariffs in January of 1993 which completely

failed to specify all of its rates and terms and conditions. MCl

left those tariffs in place even in the face of a Cease and

Desist Order from the FCC, and only began to file its rates when

it was ordered to do so in July of 1993 by a court-issued

injunction.

11. The refusal of AT&T's competitors to file their

rates and related terms and conditions has given them substantial

and unfair competitive advantages over AT&T in structuring and

pricing their offerings and negotiating with customers. These

competitors can match or undercut the rates that AT&T has filed,

while AT&T is often unable even to ascertain what they are

charging. Other carriers can also predict future AT&T proposals

with greater accuracy than AT&T can for their offerings. And

AT&T's competitors can circumvent the requirement that all their

offers be made available to similarly situated customers, because

only the customers they choose to inform will be aware that a

particular rate or rate structure is available.

12. I understand that the FCC has recently issued an

Order which purports to permit AT&T's competitors to meet their

ratefiling requirements by filing only a "reasonable range of

rates." The overriding reality, however, is that the filing of a
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range of rates does not reveal the actual rates a carrier

charges. The net effect of this Order will therefore be to

continue (or in some cases recreate) the unfair competitive

disadvantages under which AT&T has been forced to operate.

13. As stated above, AT&T's competitors have not

complied with their ratefiling requirements despite numerous

court of Appeals decisions stating that they must, and despite

the threat of damages actions brought by AT&T or their customers.

There is therefore every reason to believe that if the FCC's

Order is not stayed, these competitors will take maximum

advantage of the Order in evading their obligation to file rates

for all of their services.

14. The competitive injury which AT&T is suffering,

and will continue to suffer if the FCC's Order remains in force,

may not be fully compensable by a future legal action to recover

money damages. While some of the financial injury suffered by

AT&T as a consequence of its competitors' legal violations are

concrete and quantifiable, including so~e costs and some lost

profits from business AT&T would otherwise have obtained, it is

difficult if not impossible to quantify all of the huge costs

imposed on AT&T as a result of the informational disparity

between it and its competitors.
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15. Pinally, I under.tand ~at MC~ ha. now .akad that

the injunction i ••Qed against it on July 7, 1993 be lif~~ •••

re.ult. of the !tang. Tariff OrCSer. That injuftct.ion .houle! not be

4i._olv.~ under any circum.tances, and I understand tha~ ATAT is

oppollin; HCI -. request. But if the injunct.ion 1. c1i••olved, MCI

would undoubtedly r.tu~ to its pra~1c. of r.tu.in~ ~o tile many

ot its ra~••, with all the ccn••quent injury to ATiT.

16. I declare under penalty ot perjury that. ~h.

tore;o1nq i- true and corr.c~.

Executed on septe.ber~, litJ
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CERTIFICATE OF SERVICE

I, Hagi Asfaw, do hereby certify that on this 7th day

of September, 1993, a copy of the foregoing Application for

Stay of Order Pending Appellate Review of American Telephone

and Telegraph Company was mailed by u.S. first class mail,

postage prepaid, to the parties listed below.

James S. Blaszak
Patrick J. Whittle
Gardner, Carton & Douglas
1301 K Street, N.W.
Suite 900, East Tower
Washington, D.C. 20006

Attorneys for Ad Hoc
Telecommunications Users
Committee

John L. Bartlett
Robert J. Butler
Rosemary C. Harold
Wiley, Rein & Fielding
1776 K Street, N.W.
Washington, D.C. 20006

Attorneys for Aeronautical
Radio, Inc.

Albert H. Kramer
Robert F. Aldrich
Keck, Mahin & Cate
1201 New York Avenue, N.W.
Penthouse Suite
Washington, D.C. 20005-3919

Attorneys for American
Public Communications
Council

Floyd S. Keene
Mark R. Ortlieb
2000 W. Ameritech Center Drive
Room 4H84
Hoffman Estates, IL 60196-1025

Attorneys for Ameritech

Heather Burnett Gold
Association for Local
Telecommunications Services
1150 Connecticut Avenue, N.W.
Suite 1050
Washington, D.C. 20036

Donald J. Elardo
John M. Scorce
MCI Telecommunications

Corporation
1133 19th Street, N.W.
Washington, D.C. 20036

David C. Jatlow
Young & Jatlow
2300 N Street, N.W.
Suite 600
Washington, DC 20037

Counsel for RGT Utilities,
Inc.

Josephine S. Trubek
Michael J. Shortley, III
RCI Long Distance, Inc. &

Rochester Telephone
Mobile Communications

180 South Clinton Avenue
Rochester, NY 14646

Walter Steimel, Jr.
Fish & Richardson
601 13th Street, N.W.
5th Floor North
Washington, D.C. 20005

Attorneys for Pilgrim
Telephone, Inc.
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Randall B. Lowe, Esq.
Mary E. Brennan, Esq.
Jones, Day, Reavis & Pogue
1450 G street, N.W.
Washington, D.C. 20005-2088

Attorneys for Penn Access
Corporation

Carl W. Northrop
Bryan Cave
Suite 700
700 13th Street, N.W.
Washington, D.C. 20005

Attorneys for
PacTel Paging
Arch Communications Group,

Inc.
AACS Communications, Inc.
Centrapage, Inc.
Crowley Cellular

Telecommunications, Inc.
Kelley's Tele-Communications
Nunn's Communications

Services, Inc.
Radio Electronic Products

Corporation

James P. Tuthill
John W. Bogy
Pacific Bell and Nevada Bell
140 New Montgomery Street
Room 1530-A
San Francisco, CA 94105

James L. Wurtz
Pacific Bell and Nevada Bell
1275 Pennsylvania Ave., N.W.
Washington, D.C. 20004

Patrick A. Lee
Edward E. Niehoff
New York Telephone Company

and New England Telephone
and Telegraph Company

120 Bloomingdale Road
White Plains, NY 10605

David Cosson
L. Marie Guillory
National Telephone

Cooperative Association
2626 Pennsylvania Avenue, N.W.
Washington, D.C. 20037

Martin W. Bercovici
Keller and Heckman
1001 G Street, N.W.
Suite 500 West
Washington, D.C. 20001

Attorneys for Mobile
Marine Radio, Inc.

Cindy Z. Schonhaut
Andrew D. Lipman
Jonathan E. Canis
MFS Communications Company,

Inc.
3000 K Street, N.W.
Suite 300
Washington, D.C. 20007

Scott K. Morris
McCaw Cellular

Communications, Inc.
5400 Carillon Point
Kirkland, WA 98033

Cathleen A. Massey
McCaw Cellular

Communications, Inc.
1250 Connecticut Avenue, N.W.
Suite 401
Washington, D.C. 20036

Stuart Dolgin
Local Area

Telecommunications, Inc.
17 Battery Place
Suite 1200
New York, NY 10004

Catherine Wang
Swidler & Berlin, Chartered
3000 K Street, N.W.
Washington, D.C. 20007

Counsel for Local Area
Telecommunications, Inc.
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Joseph P. Markoski
Andrew W. Cohen
Squire, Sanders & Dempsey
1201 Pennsylvania Avenue, N.W.
P.O. Box 407
Washington, D.C. 20044

Attorneys for Information
Technology Association of
America

Brian R. Moir
Fisher, Wayland, Cooper &

Leader
1255 23rd Street, N.W.
Suite 800
Washington, D.C. 20037-1170

Attorney for International
Communications Association

Steven J. Hogan
LinkUSA Corporation
230 Second Street, S.E.
Suite 400
Cedar Rapids, IA 52401

Leon M. Kestenbaum
Michael B. Fingerhut
Marybeth M. Banks
SPRINT Communications

Company L.P.
1850 M Street, N.W.
11th Floor
Washington, D.C. 20036

James D. Ellis
William J. Free
Paula J. Fulks
Southwestern Bell

Corporation
175 E. Houston, Room 1218
San Antonio, TX 78205

R. Michael Senkowski
Jeffrey S. Linder
Michael K. Baker
Wiley, Rein & Fielding
1776 K Street, N.W.
Washington, D.C. 20006

Attorneys for Tele
Communications Association

Spencer L. Perry, Jr.
Telecommunications Reseller

Association
P.O. Box 5020
Hoboken, New Jersey 07030

Robert W. Healy
Smithwick & Belendiuk, P.C.
1990 M Street, N.W.,
Suite 510
Washington, D.C. 20036

Attorney for Telecom
Services Group, Inc.

Thomas A. Stroup
Mark Golden
TELEOCATOR
1019 19th Street, N.W.
Suite 1100
Washington, D.C. 20036

J. Manning Lee
Teleport Communications

Group
1 Teleport Drive, Suite 301
Staten Island, N.Y. 10011

Martin T. McCue
Linda Kent
United States Telephone

Association
900 19th Street, N.W.
Suite 800
Washington, D.C. 20006-2105

Attorneys for Tele
Communications Association

Spencer L. Perry, Jr.
Telecommunications Reseller

Association
P.O. Box 5020
Hoboken, New Jersey 07030

Robert W. Healy
Smithwick & Belendiuk, P.C.
1990 M Street, N.W.,
Suite 510
Washington, D.C. 20036

Attorney for Telecom
Services Group, Inc.



- 4 -

Thomas A. stroup
Mark Golden
TELEOCATOR
1019 19th street, N.W.
Suite 1100
Washington, D.C. 20036

J. Manning Lee
Teleport Communications

Group
1 Teleport Drive, Suite 301
Staten Island, N.Y. 10011

Martin T. McCue
Linda Kent
United States Telephone

Association
900 19th Street, N.W.
Suite 800
Washington, D.C. 20006-2105

Kenneth Robinson
Lafayette Center
P.O. Box 57-455
Washington, D.C. 20036

Albert Halprin
Melanie Haratunian
Halprin, Temple & Goodman
Suite 1020, East Tower
1301 K Street, N.W.
Washington, D.C. 20005

Michael D. Lowe
Lawrence W. Katz
Edward D. Young, III
Bell Atlantic Telephone

Companies
1710 H Street, N.W.
Washington, D.C. 20006

William B. Barfield
Richard M. Sbaratta
Rebecca M. Hough
BellSouth

Telecommunications, Inc.
Suite 1800
1155 Peachtree Street, NE
Atlanta, Georgia 30367-6000

Randolph J. May
Richard S. Whitt
Sutherland, Asbill &
Brennan
1275 Pennsyvania Avenue, N.W.
Washington, D.C. 20004

Attorneys for Captial
Cities/ABC, Inc. and
National Broadcasting
Company, Inc.

Sam Antar
Capital Cities/ ABC, Inc.
77 West 66th Street
New York, New York 10023

Howard Monderer
National Broadcasting
Company, Inc.
Suite 930, North Office Bldg.
1331 Pennsylvania Avenue, N.W.
Washington, D.C. 20004

Michael F. Altschul
Michele C. Farquhar
Cellular Telecommunications

Industry Association
Two Lafayette Center
Suite 300
1133 21st Street, N.W.
Washington, D.C. 20036
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w. Bruce Hanks
Century Cellunet, Inc.
100 Century Park Avenue
Monroe, LA 71203

Geneviev Morelli
Competitive Telecommunications
Association
1140 Connecticut Avenue, N.W.
Suite 220
Washington, D.C. 20036

Danny E. Adams
Michael K. Baker
Wiley, Rein & Fielding
1776 K Street, N.W.
Washington, D.C. 20006

Attorneys for Competitive
Telecommunications
Association

Ellen S. Deutsch
Electric Lightwave, Inc.
8100 N.E. Parkway Drive
Suite 200
Vancouver, WA 98662

Dated: September 7, 1993

Kathy L. Shobert
General Communication, Inc.
888 16th Street, N.W.
Suite 600
Washington, D.C. 20006

Philip V. Otero
Alexander P. Humphrey
GE American Communications, Inc.
1331 Pennsylvania Avenue, N.W.
Washington, D.C. 20004

Joseph P. Markoski
Andrew W. Cohen
Squire, Sanders & Dempsey
1201 Pennsylvania Avenue, N.W.
P.O. Box 407
Washington, D.C. 20044

Attorneys for Information
Technology Association of
America


